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Abstract

In the last two decades many major regulatory issues in Florida have been resolved by
means of stipulated settlements betwtenutilities and interested parties, notably the
Office of Public Counsel, instead of by the traditional method of hearings and
litigation before the Public Services Commission. This paper investigates the extent,
nature and effectsf these stipulations the electricity sector ther&hey have now
largelysuperceded the litigated proce$kdr purpose is naio save costs, which are
orders of magnitude less than tegenuest stake. Stipulationsavebrought

reductions irelectricityrevenues worthwer $3 billion mainlyduring thelastdecade.
These reductions agreater than would have otherwise occuredabut three quarters
might never have occurred at.dit some cases a change in the method of rate
reduction favoured industrial consumeérd other customers areonethelesikely to

have benefitedespite thisSome benefits were outside the scopefcommission

to confer. Othebenefits reflected more flexibleaccounting policyMost

importantly, here hadeena shift from conventionahte of return regulatigrand

from earnings sharing schemes wttofits capsto pricesfixed for specified periods

of time withrevenuesharing incentive arrangements. Stipulations have transformed
the regulatory landscapetime Florida electricity seor, and their use seems worth
considering elsewhere.

JEL classification: L51 Economics of regulation, L97 Utilities general, L94 Electric
utilities, L 95 Gas utilities, pipelines, water utilities.
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Introduction

US public utility regulation has traditionally involvel@cisions by the regulatory

commission following litigation of cases at public hearings. Over the last quarter

century some US public utility commissions have aeptl or supplemented this

process by endorsing settlements (sometimes called stipulations or stipulated

settlements)hat have been negotiated and agreed in previous discussions between the
utilities and other interragpbied parties (or
representatives. But relatively little seems to be known about the extent of

settlements, and their purpose and effect. How important are they, and what if any

difference do they make?

Initially, settlements were seen as a means of speedidgaigions (notably to reduce

the backlog at the Federal Power Commission) and reducing costs and uncertainty.
More recently there is a recognition that settlements may reflect more accurately the
views of the parties, and allow more innovative and crealutions that the

regulatory commissions may not be able to achieve by litigation. Thus, settlements are
not so much, or not only, a way of reducing the transactions costs of achieving the
same outcome as litigation. Rather, they are a means of ach&duifferent outcome

than litigation, and one that is preferred by the parties inddiVéang (2004) has
documented this feature of settlements at FERC. Doucet and Littlechilcaj 2ib@b6

similar results at the National Energy Board in Canada.

Previouspapers (Littlechild 2003, 2006) present evidence from the experience of the
Florida Public Service Commission (FPSC) and the Office of Public Counsel (OPC)
in Florida, particularly on the exteand effecof the stipulations and settlements
negotiated ash signed by OPC after its creation in 1974. During 12062, over 30

per cent of earnings reviewsthe telphone gas and electricity sectongere settled

by stipulations involving the Office of Public Counsel but only 5 per cent of other
cases. Over tkee quarters of the rate reductions associated with earnings reviews
derived from these stipulations, and in the decade-88#6e proportion was over 95
per cent. The average value of a rate reduction was seven times higher with a
stipulation than withoi Only 1 per cent of the rate increases associated with
company requests derived from these stipulations. On average a stipulation provided
for a lower proportion of the requested rate increase than a litigated outcome did
(about one third compared to omalf).

These findings are consistent with the findings of Holburn and Spiller (2002) that
participation of consumer advocates (like OPC) in regulation leads to lower allowed
rates of return and less initiation of rate reviews by utilif8se also Hdurn and

Vanden Bergh (2006) on the creation of such bodiéswever, those studies do not
explore the role of such advocates in settlements versus litigation, nor do they look at
the nature and content of any settlements.

! Doucet and Littlechild (2006b) trace the development of legal and economic thinking. For more
detailed discussion, see for examiglergan (1978)Krieger (1995),Buchmann and Tongeren (1996)
andSchultz (1999). Littlechild and Skerk (2004a,b) show how users rather than the regulatory body
have been responsible for transmission network development in Argentina.



Previous research findings, @deconomic public choicé theory generallysuggest
certainbroadpredictionsabout stipulationsThe transactions costs of these
stipulations ar@resumablynot significant relative to the benefitmdthey must

embody gains from trade that both parpesfer to the likely outcomef regulation.

The stipulations therefore depend upon commitmieats the partieshatthe
Commission is unabl® give andbr they embody different values and decisions than
those of th&CommissionNevertheless, the stimtlons must be sufficiently

acceptable to the Commission that it decides to approve rather than reject them.

The present paper looks in more detail at the content of the stipulations that have been
agreed in the electricity sector in Florida. The ainoiariderstand why they were

made and to identify differences in outcome compared to what would have happened
had the decisions been left to the Commission and staff through the litigated process.
This includes assessing whether the agreed rates are higbeeothan they

otherwise would have been, whether alassof customer benefited more than

another, whether the stipulations differ in other respects from regulatory decisions,
how the utilities were enabled to agree rate reductions and what bemefits t

companies derived from the stipulations.

Section 2 gives some background on utility regulation in Florida and on the electricity
sector there. Section 3 examines the costs of litigation that might be saved by
settlements. Section 4 summarises the rbarefits to customers in the dozen
settlements in the electricity sector, and assesses how far these benefits would have
been achieved otherwise. Section 5 examinem#tbod of rate reductions and the
impact on thalistribution of these benefits and wher industrial users benefited
disproportionately. Sectionl6oks at the potential benefits of stipulations to utilities,
includingthe possibility of actions outside the scope of the FPSC. Sé&ttenews

the changes to FPSC accounting potltat stpulations have embodie8ection8

traces the evolution from rate of return regulation to revenue sharing incentive plans.
Section 9 discusses rate structure and quality of supply isSeetson 10 conaldes.

2. Background
2.1 Regulation in Florida

The Florda Public Service Commission (FPSC) regulates the telephone, natural gas,
electric power and water industries in that state. In 2001 the PSC regulated 5 electric
companies, 7 natural gas utilities and 207 water/waste water utilities, all investor
owned, ad hadmorelimited regulatory oversight over the telecommunications

sector. It had 386 authorised staff positions and an annual budget of approximately
$27 million for fiscal year 2002. Littlechild (2006) provides more detail on the
regulatory frameworln Florida.

The State of Florida set up the Office of Public Counsel (OPC) in 1974. Its duty is to
represent the citizens of Florida in utility matters, mainly before the PSC. The Public
Counsel is appointed or reappointed annually. After three appoitgragiPublic
Counsel in the first four years, a single incumbent (Mr Jack Shreve) held office for
over 25 years, until June 2003. The OPC presently has a staff of about 15, and an
annual budget of about $2.5 m. This means that the OPC has less thanntie¢htwe



the staff of the PSC, and its budget is about one tenth that of the PSC. Consultants and
expert witnesses are taken on for each case as needed.

Normal regulatory proceduiecludes grocess ohearings andltigation. The utility
may apply for aate increase or the FPSC ndmBcide tareview the situatiomvith a
view to a possible rate decrea¥be OPC and other interested parties such as
customers or competitors can adgaply to FPSQor areview. Once FPSC opens a
docket, the utility and th@PC and other parties that are accepted as intervenors
normally file and countefile testimony.There is provision for the recognised parties
to seek further information. In the absence of a settlement there is a formal hearing
involving crossexaminatiorf witnesses, after which FPSC makes its decisiothe
evidence presentetf a settlement is agreed, this normally happens just before the
hearing. FPSC has to approve or reject the settlermebbth cases decisions are
takenin the light of advicerbm staff.

FPSCb6s policy has be dé&orexanpleaeirPC @987 igugted s et t | e
Florida law as encouraging settlem@ittargued that approval of the parties was

ihi ghly instructiveo ‘Patieave®pesiatilyng t he publ
encouraged to consider settlemeént.

2.2  The impact of stipulations

Figure 1 shows theominalbaserate increases andadeases approved by thBe&C
over the last 35 yeafsThe figure covershe electricity, gas and telephosectors,
with electricity accounting on averader nearly half the amounts involveRate
increases gradually rose from a negligible level in the 18i80s to a peak around
1980 then fell back to a negligible level in the Fi@P0s. Rate decreases were at a
very low level in thel960s and 1970s but rose sharply by the end of the period.

2|n June 2003 the OPC issued areportonitsiaos i t i es over the period up to N
State of Florida Public CounsaActtivity ReportJune 30 2003. Of the 26 pages, 3 ¥ refer to its

activities concerning telephone utilities, 7 to electricity and gas utilities, and 15 % to water and

wagdewater utilities.

*fl't is the policy of the |l aw to encourage and favo
when such settlement is entered into fairly and in good faith by competent parties, and is not procured

by fraud or oiviretherinteeest ¢f thensgate aséwell as the parties themselves that there

should be an end to |itigation.o 10 Fla. Jur. 2d Co
“"To the above criterion we must add:resultisgratdse St i pul .
fair and reasonable?d It noted that #Ain cases such
encompass our primary concerno. I'n this case the fi

i nterests. dtefniinatiorns that appraval aftthes Stgbulation is in their best interest is
highly instructive, because they, in a broad sense, collectively represent the public interest this

Commi ssion is charged with protecting. o

E. g. AYou need taphykandahe philosaphy ofring Camissiomess, as articulated

in every order that webve issued in this case, is t
interest. So | hope that you will take every opportunity to explore the feasibibgtiddment on some

of these issues. 0 Chairman Jaber, Prehearing confer
010949).

® Before 1978, all allowed rate increases and required rate reductions were in principle of a permanent
nature. From 1978 onwas, there were numerous etiime rate reductions that variously took the form

of refunds, rate base reductions, and applications to storm damage reserves, environmengal clean
costs, debt refinancing costs or an escrow account. To enable comparis@entagaisions, and for

ease of discussion, the figures cited for rate reductions comprise the permanent reductions plus one
guarter times the onime reductions. The figures are totat each five year period in nominal terms.
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Figure 1Base ate increases and decreases in Florida utility set®652000
Source: Littlechild (2006)

The graph also shows the contribution of the three dozen stipulations in which the
OPC participated. These accounted for virtually none of the rate increases but for
almost all of the rate decreadeBwo questions naturally arise. Would the outcomes
have been the same in the absence of stipulations involving the OPC? And if the OPC
secured greater rate reductions than would otherwise have been achieved, why did the
utilities agree to these settlements, and what did the utilities get out of the process?

Since the meetings of interested parties are confidential, there is no publietgew

of what is said therein. However, the stipulations specify the terms of the agreement
and sometimes contain some indication of why the parties think the proposal is
reasonable. There is usually a written record of the analyses and recommendations of
staff. FPSC, which has to be satisfied that the proposed settlement is just and
reasonable, will give some explanation of the reasons for its dedis®mpossible to

look at previous-PSCdecisions and actions (or inactionahdsometimegossible to
compare the stipulated outcomes with the initial positions of the parties. This paper
explores all these sources.

2.3 Structure of the electricity sector in Florida
The electricity market is not open to competition in Florida. The four main companies

are vetically integrated, with their own generation plant as well as transmission and
distribution lines? The rate cases examined haretaken fran a database

" Until the mid-1970s, PSGtaff and companies negotiated many settlements that appeared simply as
amounts in a subsequent order of the PSC. Other participants were seldom involved. There was no
signed document and usually no reference to any meetings or agreements. After thre af &adi

OPC the process was formalised and the settlements embodied in written agreements called
stipulations.

® The major disparity around 1990 was accounted for by a single large telephone case (Southern Bell
Telephone 1988, docket 871401)) where theips attempted a settlement but failed to achieve it.

° The fifth company, Florida Public Utilities Co, owns distribution assets only, in two separate
locations (Fernandina Beach and Marianna).



maintained at FPS@atrefers primarilyto base rate¥ Base rates a@r the costs of
building andoperating generation plant, and transmission and distribution Bass.
ratesexclude fuel costs (which are subject to glseugh arrangements). Over time,
other elements such as conservation costs, power purchase costs, certain
environmental costs dmew security costs have also been excluded from base rates.

Table 1 gives some measures of the different sizes of the five inosgted electric
utilities in Florida. The largest company is Florida Power and Light (FPL). It would
typically be involvel in base rate increases or reductions measured in hundreds of
millions of dollars. The next three companies are Florida Power Corporation (FPC)
now known as Progress Energy Florida (PEF), Tampa Electric Company (TECO) and
Gulf Power Company (GPC). They uld be dealing in tens of milliorsf dollars

The smallest company (Florida Public Utilities Company) had no case involving more
thanonemillion dollars until recently. It has not participated in any settlements and is
not considered further herein.

Tale 1 Relative sizes of the electricity companies in Florida

Company Florida Florida Tampa Gulf Power  Florida
Power and Power Electric Company Public
Light Corporation  Company (GPO) Utilities
(FPL) (FPC)* (TECO) Company
Rate Base  $8.4bn $3.5bn $2.3bn $1.1n
Number of 9898 4393 2823 1309 350**
Employees
Number of 3.9m 1.4m 0.6m 0.4m 0.055m
customers
Percentage 62% 22% 9% 6% 1%
of customers
in Florida

*now Progress Energy Florida (PEF)

Source: FPSC except ffom company website
2.4  Settlements in the &ectricity sector

The electricity sector in Florida was characterised by modest rate reductions in the
1960s then a series of substantial rate increases in the 1970s and early1980s.
increassreflected a variety of factors, including inflation, thkapisis, system
expansion and the building of new generation plant including nuclear. In this context
the OPC was created in 1974.

Figure 2 shows graphicallyhether théase ratesf the four utilities have been
covered by litigated cases (denoted L¥tipulated settlements (denoted S) over the
last thirty yearsThe widths of the four columns correspond broadly to the relative

% More precisely, the database is thought to include allF&&isions associated with 1) increases or
decreases in base rates, 2) changes in authorised return on equity (ROE), and 3) the results of decisions
that dealt with earnings or overearnings. | have added two related stipulations that do not appear in this
database but nonetheless have implications for base rates, in the first case specifying the costs that
should go into base rates and in the second case freezing these base rates.



sizes of the utility companie$he depth of each rectangle indicates the number of
years covered by that case or stipulation

Two features stand out. First, stipulations have gradually taken over from litigated
cases.n thefirst decade 1978985 there were a total of 20 baagecases involving
the four major electricity companies; all of them were litigated in the traditwway.

In the next decade 198095 there were a further P@seratecases, of which 17
were litigated and 3 were stipulated settlements. In the most recent d88&HA5
there were only 10aseratecases, of which all buine were stipulated setttents,

and in additiora further two stipulation@enotedS*) coveredrelatedbase rate
matters.

Figure 2 Litigated cases and stipulated settlements in Florida electricity sector

Year GPC TECO FPC FPL
1976
1977
1978

Source: FPSC datase plus S*(2) added by author



Second, stipulations typally last longer than litigated cases. The latter determine
rates until such time as another case is brought. This could be as soon as the next year.
In contrast, the stipulations began to determine rates for three or four years ahead.

A third significant feature of the stipulations is the refunds and rate reductions they
brought about. The OPC had begun to achieve rate reductions in the telephone sector,
typically by means of stipulations, in the period up to 1986ow it appears there
was scope for ik in electricity.

Table 2 Electricity sector stipulations
Year Company Number Base rate change  Other features

Docket of
signatories

1986 FPC 2 $54m refund 1 year rate freeze
861096

1987 FPC 5 $121.5m reduction 1 year profit sharing
870220 $18.5m refund

1993 GPC 3 No change 1 year rate freeze
930139

1996a TECO 3 $25m refund 3 year rate freeze
950379

1996b TECO 3 + $25m refund + 1 year rate freeze
960409

1997a FPC* 3 No change Specification of cost
970096 treatment

to avoid rate increase

1997b FPC* 8 No change 4 year rate freeze
970261

1999 FPL 4 $350m reduction 3 year revenue sharing
990067 ($217.8m)

1999 GPC 4 $10m reduction 3 year revenue sharing
990947

2000 TECO 3 $13m +$6.3m
950379 refunds

2002 FPL 8 $250m reduction 4 year revaue sharing
001148 ($14m)

2002 FPC 6 $125m reduction 4 year revenue sharing
000824 ($50m)

2005 FPL 9 Rate freeze 4 year revenue sharing
050045

2005 PEF 10 Rate freeze 4 year revenue sharing
(ex-FPC)
050078

Total $856.5m rate reductions + $141.8m refund281.8m revenue sharing
SourceDocketson the website of the Florida Public Service Commisaton
http://www.psc.state.fl.us/dockets/cms/

1 Over the eight years 1978 to 1986, OPC (together with FPSC staff) hadl agrae 19 stipulations
with telephone companies. Four of these agreed small rate increases, typically of about $0.5m in
response to company requests of about $2m. The rest involved more significant rate reductions for
over-earnings. Southern Bell, the dgst telephone company in Florida, agreed to reduce its rates by
$31min 1980 and again in 1986, and to maketame refunds of $55m, $12m, $16m and $189m on
these and other occasions. The stipulations with other telephone companies agdédatame
reductions or refunds ranging from $15,000 up to $16m, averaging about $6m each.
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The first stipulation between OPC and an electricijtyitvas in 1986, and secured a

$54m refund from Florida Power Corporation (FPC). Over the next two decades the

OPC and the four main electric utilities negotiated and agreed fourteen stipulations

related to base ratégable 2 summarises the headlinerteithat these stipulations

embodied. In total they delivered over $1 bn of benefits to customers, compaiging
freezespver $850m of rate reductions (that i s,
allowed revenues that will continue annyalhtil otherwisemodified),over $140m

of immediate ond¢ime refunds, plus over $280m from reveralaring provisions.

None of thestipulationsinvolved base rate increas&s.

The numbenpf signatories varied from® 10, with the median being This includes

OPC andhe utility, so there are typically two additional intervenor parties but there
have been up to 8 otheflhe averages over individual companies@RC 3.5,

TECO 3.0, FPC/PEF 5ahdFPL 7.0signatoriesThus, ot surprisingly, the larger

the company, th greater the number witerested partietend toparticipateas
intervenorsThis does not appear to have hindered the ability to reach agreement on
stipulations Discussion with parties involved and transcripts of hearings suggests that
OPC made most @he running, with other parties indicating that they supported
OPC0 s poomanyigsues

FPSC approvedIahe stipulationsVery occasionally it seems that the wording or
content of the stipulation was tailored to reflect a potential FPSC coficern.

3. Settlements and the costs of regulatory proceedings

Stipulations frequently make reference to avoiding the time, uncertainty and cost of
continued litigation"* However, in Florida stipulations are typically signed only a few
days before the assignede@#&or the administrative hearing. That hearing might be
scheduled to take only a week or two and FPSC would normally issue its decision
shortly thereafter. So any time saving is small, and any uncertainty would resolve
itself in a matter of weeks.

2 During 2006, stipulations to resolve the treatment of storm damage costs were under active
discussion with two utilities. In the event, a stipulation was not agreed witl{deieket 060038) and
FPSC authorisedy a monthly surcharge on bills to finance a bond issue. OPC later agreed a
stipulation with GPC (docket 060154) that did not involve any increase in the existing surcharge. It is
not clear whether there was a differentéhe financial position of the two companies that enabled
GPC to recover more of its storm costs in its existing base rates than FPL could.

13 For example, one element of the GPC 2006 stipulation (previous footnote) was modified after staff

expressedcaner n (|l ater endorsed by FPSC) that it unaccep
statutory authority to authorise a change in rates.

YE. g. AThis Stipulation and Settlement avoids the t
adversarial litigaton n keepi ng with the FI or i etandiRgpblityi ¢ Service

and practice of encouraging parties in contested p
1999) A T] he parties are ent etheaxgenséandlengthdii s Set t |
further 1| egal proceedings and t heTECQ2000 t ai Nty and
5 Management and investors may nonetheless value the reduction of uncertainty, especially on terms
acceptabl e t o thbughethiswttdoma ig bglow tHe original régadst from FPL, we

believe coming to a solution without a long draewrt potentially litigated process is a more
constructive outcome and removes a major overhang f

commenting on the resolution &PL 2005

r
e
r



Although stipulations save some costs, this is only a proportion of the total costs of
litigation. For example, the costs of litigation that are normally incurred before a
stipulation is considered include the costs of preparing the case, getting the relevant
information, completing Minimum Filing Requirements (MFRs) and patrticipating in

the discovery process. These costs are considered to account for up to three quarters
of the total cost. The additional costs that would be incurred if litigation went ahead
ard that would be saved if a stipulation were agreed include the costs of the hearing
itself, the briefing that precedes it, and the likelihood of an appeal thereafter. These
latter costs account for somewhat over a quarter of the total. The parties wedild ne

to brief witnesses and prepare testimony in the event that there was no agreement on a
stipulation. Such agreement is generally reached only a very short time before the
hearing is due to take place, and agreeing the stipulation itself requires mtensiv
participation at senior level. Thus, the costs saved by agreeing a stipulation rather
than going to litigation are of the order of a quarter of the total costs of litigating a
case, or at most a little more.

3.1 lllustration: the largest electricity utility

To assesand illustratehe potential cost savings from a settlement, considethe

case of Florida Light and Power (FPL), the largest electricity utility in the state, and

the FPL 2002settlement which involved the largeséctricityrevenee reduction. |

understand that the utility filed projected rate case expenses at about $5m. Some

might say that such expenses do not include all the costs, including those of executive

time, and that the full cost might be about double the filed expetisersinight

argue that this projection was excessivéntheeventfi FPL has stated i n i
release that a million dollars in rate cas.

Contrast this figure with the $250m rate reduction in this stipulafibis reduction
applied for four years (and provided for etirae refunds as well), shetotal value
of the reduction was of the order of $1 billion.

The announced cost saving was thus of the order of one tenth of one percent of the
stipulated rate @uction. In turn, the rate reduction wasader of magnitude less

than the total annual revenue covered by the stipulation. The calculations might be
slightly different in other FPL cases or for other compantdgowever, it is

implausible that cost sags alone are driving utilities to stipulations that dispose of
revenues that are three or four orders of magnitude greater than the regulatory costs
saved.

3.2 lllustration: a small intervenor

% The figure of $5m was by some way the highest ever proposed for this category of expense, and
since legal fees constituted some $3m of the $5m the reasonableness of these could have been
challenged.

7 Case backgrouh10 March 1999 in FPL 1999.

181n 1999 the FPL stipulation provided for $350m reduction for 3 years, total value about $1bn. In
2005 the FPL stipulation provided for no rate change over 4 years, but the two sides had earlier argued
for increases and rediimns of the order of $0.6bn, so an increase or reduction worth over $2bn was
involved. Proportionate cost savings from settlement might be a little higher for the smaller companies
in the Florida electricity sector, but probably not much higher.

10



At the other extreme, consider thieuationof an interveor in the same cag€PL

2002. Lee County is a large purchaser of electricity for its local government offices.

It was concerned what a rate case might imply after 18 years without réRSL.

staff had asked FPL to calculate and file what rate changakive needed to bring

all rate classes to parity. FPL had not yet filed this calculation but an initial cost study

indicated possible rate increases of 10% to 18% for the two largest rate classes. A

rough calculation suggested that Lee County might besed to an increase

somewhere in the range $200, 000 to $700, 00
total revenue requirements.

Lee County therefore appointed a representative to monitor the development of the

rate case and, if necessary, to organiset nesses and to put forwar
case, and to ensure that transitional rules were applied to limit changes in particular

rates. These rules were well established but not always stthple.

The cost of such representation would depend on the eftemut required. For an
intervenor to be represented on all issues in a large cags(@Sn one case) and to

hire top quality consultants might cost up to, say, $300,000 to $500,000. But it is
possible to participate for much less than that. ForGg0to $15,000 it would be

possible to hire a representative to take positions on a limited number of issues, and to
be represented in the hearing and associated discussions. For an additional $5,000 to
$10,000 it would be possible to hire an expert vatne

In FPL 2002, OPC and FPL carried out the bulk of the testimony work and
negotiations. After most of the testimony
contacted to say that a settlement was under consideration, involving antheross

board derease in rates. This would mean a reduction of the order of $200,000 for Lee

County, rather than a possible increase of the same or greater amount. Lee County

acceped?®

A largeelectricity user such as Lee County might therefore find it worthwhile to
spend a few tens of thousands of dollars in participating actively in a rate case, if this
could avoid or mitigate a potential rate increase of the order of a few hundreds of
thousands of dollars. The savings from a settlement rather than the full litigated
process would therefore be a few thousand dollars, contrastethwitbtal size of its

¥ They povided, for example, that if the system average was a rate decrease, then no individual class
of customer could be given a rate increase. Similarly, if the system average was a rate increase, then no
rate class could be given a decrease. There were alsodeiailed restrictions: if a 5% increase was
indicated for one rate class but the system average was a 1% increase, then the maximum increase in
that one class was 1 %% increase.

% One other intervenor, South Florida Hospital and Healthcare Associagicimed to sign the

stipulation. It had argued for an aggregate decrease in rates of $475m instead of the $250m agreed in
the stipulation. It was rumoured that, if the case had gone to litigation, OPC would have filed for a
decrease of a similar order miagnitude. By deferring filing, OPC was not seen to settle for less. South
Florida Hospital and Healthcare Association subsequently appealed the FPSC order to the Florida
Supreme Court. OPC argued against the appeal, on the grounds that reopening Wauldsmean

that the generality of customers could lose the benefits of the $250m decrease already agreed. In the
event, the Supreme Court held that the SFHHA did not have sufficient standing since it had not itself
applied for a rate case. (SFHHA v Ja\&887 So. 2d 1210, 1214 FIl. 2004) In consequence, some
organisations have subsequently applied for rate cases in order to give themselves standing in such
matters.

11



electricity bill likely to be in the millions. Again, there is a difference of some three to
four orders of magnitude.

The same argument applies to OPC. Suppossittice OPC about $100,000 to put

on a litigated case. A saving of even half of this ($25,000 to $50,000) is not what

drives the OPC to settlement in cases where the impacts on customers are measured in
hundreds of millions of dollars. For all parties, thepose of settlement is to get

something different and better than what litigation would yield, not to get the same
outcome at slightly lower cost.

Electricity stipulations: the extent ofbenefits to customers
4.1 Role of OPC

How far are theate chages, rate freezes and otloeitcomes in Table 2 due to the
actions of the OPC, in particular to the stipulations that it signed? How far would
thesefreezesreductions and refunds have happened anyway?

A first cut at this is to look at which of the caseere initiated by OPC. In seven of

the twelve cases, FPSC was already in process of dealing with the issue. But in the
other five cases, the issue was opened or reopened by OPC filing for a review or
protesting a previous FPSC decision. These lattercfise$' accounted for 37.6% of
rate reductions ($360/956.5n88% of refunds ($98.3/141.8m) and 77.3% of the
revenue sharing payments ($217.8/281.8m).

As a rough approximation, assume that a revenue reduction lasts on average for three
years, so give ithree times the weight of the ctimme refunds and revenue sharing
payments. Then the weighted average is $1396.1/3293.1m = 42.4%. On this basis,
OPC was responsible for opening or reopening cases that accour&difbn of

customer benefits measuredénms of electricity rate reductions and refunds
constitutingaround 40 per cent of thetal of such benefits

However, this calculation does not measure the precise impact of stipulations
involving OPC. Regardless of who opened or reopened a caskl RPSC have
reached essentially the same outcome in the absence of a stipulation, or did the
stipulation make a significanifterence? Weherefore examine the stipulations in
more detail, together with the background to each of them.

4.2 Customer berefits in the largest case

Consider first the stipulatioRPL 1999 which embodied the largest rate reduction

and the most explicit set of calculaticaisout this reductiariThe background wakat

in 1995, 1997 and December 1998 FPSC accepted FPL poponsake excess

earnings to write off deficits and regulatory as¢stgh as stranded cost§)PC and

others objected to the last decision and petitioned for a full rate case. Then FPL

agreedwith OPC(inter alia) to reduce base rates by @38nstead In advising on the
stipulation,FPSC saff were split. Primary staffreflecting the view of the most senior

official) recommenddthat the stipulation be approvetheys ai d fAWe recogni se

Z These latter five cases weF@C 1986, TECO 1996, FPL 1999, GPC 1999, TECO 2000
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at the conclusion of a full rate case, a greater rate redusfimssible 06 Al t er nat i

of earnings, ¢€&. gr e alkeyiftheComnassionpmaecedeédi o n s

to a full rate requiremeded)s proceedingo.

It may seem ironic that the stipulatitmat embodied the largest evate reduction to
customers led to the most significant questioning and quantification of customer
benefits by FPSC staff involved. This may well reflect the fact that theslarge
reduction was associated with the most significant depadutatefrom previous
regulatory practice. Because of the contrary views and detailed calculations in this
case, it is useful to look at tlealculationan some detail.

Appendix 1shows thastaff made two calculations. The first, based on a historical
view of costs, estimated the scope for rate reductions at $515m. The second
calculation, based on a prospective view of earnings, estimated the scope at $556m.

The stipulation provided for ate reduction of $350m plus refunds when revenues
exceeedspecified levels. Over the three years 1999 to 2001 these refunds were
$22.8m, $108.8m and $86.2m, an average of $73m per year. So for purposes of
comparison the stipulation may be assumed to egnboncffective reduction of

$350m + $73m = $423m per year (although the size of the ex post refunds could not
be known ex ante).

Compare this stipulated arex post)achieved rate reduction of about $423m with

the implied staff estimates of $515m onistdric view and $556m on a prospective
view. Did OPC settldor between $92m and $133m less than the Commission would
have granted if thease had gone to a full hearing@t another way, would the
Commission have decreeatereductions and a sharing grhe that yielded in total
something in the range $515m to $556m, representing some 22% to 31% more than
the $423m outcome of the settlemedt? if the FPSC had to determine a rate
reduction without a reventgharing scheme, would it have decreedta reluction

some 47% to 59% greattran the $350m provided in the stipulation?

Neither staff estimate was subject to challenge by the utility. Neither estimate makes
allowance for uncertainty associated with future costs and other events. Alternative
staddlbsul ati ons cl ai ming that a greater
an initial prehearing bargaining positioRrimary staffclaimed only that a higher rate

reduction was fApossibled. This view al so
bef ore a full rate case would take effect.

approval of the stipulation is that it results in immediate and significant savings to all
of FPLO6s ratepayers. o

What stance would FPSC have taken after a full proceeiatstaff estimates

assume that FPSC would not wish to allow additional amortizatiorad¢etional
amortization wag policy to which FPSC was committed. Ever since 1995 it had
consistently written down deficits and regulatory assets instead of rgdatas. |

have heard it conjectured that by 1999 FPSC was ready to consider rate reductions,
and to that end was about to ask the company to file information on which to base an
order. But this was not reflected in the FPSC order of December d998hree

months earlier, which again decided to write off further assets and not to reduce rates.
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A distinctive feature of this stipulation,
agreement, was the move from earnings sharing to revenue sharinggaslas

rewvolutionary approacht was strongly opposed by both sets of staff and seems

unlikely to haveemerged in the event aftraditionalhearings proceqss discussed

below).

Most telling, and of course most critical, was the stance of FPSC itself in ting act

case. If it thought that a full proceeding could have yielded larger benefits to

customers, it could have rejected the stipulation. It chose nibiaigonised over none

of the points and calculations made by staff. It said simply that the stipuhatidd

resolve all the issues in OPCb6s petition a
for customers, and therefore should be approved.

It is therefore plausible to concludethatin the absence of OPC action, there would
have been no rate rettion at all, and bjhatonce OPC had raised the issue, if the

case had gone to hearings there would have been much less scope for rate reduction
than the stipulation achievedit leastsomeof the excess earnings would have been
applied to additionaamatization, andwvithout the inducement of revenue sharing

FPL wouldhaveargued for lower rate reductions.

4.4 Impact of other stipulations on rate reductions and refunds

Are ather stipulationdroadly consistent with these conclusion® first caseKPC

1986 is particularly interesting and revealing for the attitude and statemen&gf. FP

A reduction in federal tax rate was expected. This would not have been passed
through to customers because FPC was earning below its authorised ROE, so FPSC
had not avisaged taking any action. OPC filed to reduce the ROE and to reduce rates
by $46.3m. OPC and FPC then agreed a refund of $54m for 1987. The reasons for this
are discussed later. FPSC pointed out that this refund was higher than any electricity
sector refind to date. (The previous largest was $14m by FPL, a larger company, in
1979.) FPSC explicitly weighed up the alternatives and concluded that it could not
secure a more attractive deal for customer.
thisbirdinte hand i s worth taking. o

Appendix 2examines the recordd the remainingases to ascertain whether the
stipulations embodied lower rates for customers than a traditional litigated proceeding
is likely to have achievedThis also gives a useful overvief/ithe casesl} attempts

a classification of the stipulated outcome into one (or sometimes two) of four
categorieswould Not otherwisenave beesecured (N), Greater than otherwise (G),

Less than otherwise (L) or Earlier than otherwise (E). No cagggesuthat any rate
reduction or refund was later than otherwise.

Table 3 summarises the classification of ol
rate reductions, refunds and sharing were greater or earlier than they otherwise would

have been, ansbme of them might not have been achieved at all without stipulations.

Note that these summary calculations give zero weight to those stipul&@iBas (

1993,FPC 1997a,b-PL 2005, PEF 20Q5hat held pries constant wheincreases

might otherwise have beexpectedand therefore perhaps understate the value of the
stipulations in bringing immediate benefits to customers
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The final column totals these benefits by conservatively weighting each rate reduction
by the number of years covered by the stipufat®n this basis, the total revenue
reduction during these two decades was over three billion dollars. All of this reduction
was greater or earlier than would otherwise have occurred, and it is arguable that up to
three quarters of it would never have ated at all without the OPC stipulation.

Table 3 Nature of benefits from stipulations

Nature of benefit Reduction | Refund Sharing Weighted Total
$m $m $m $m
Not otherwise achieved (N 50 50
Greater than otherwise (G) 37.8 217.8 255.6
Less tharotherwise (L)
Earlier than otherwise (E)
N/E 10 54 84
N/G 721.5 29 2200.5
G/E 125 35 535
Total 856.5 141.8 281.8 3125.1
SourceAppendix2.

These classifications are of course subjective, but they are based on the historical
context and the evidence of the FPSC reports and decisions. The evaluation does not
extend tgpossible increases in other rates. (Some of the stipulations allowed utilities
to pass new costs through fagljustment and other clauses, instead of via base rates.)
Nor does it cover the possible longer term impactseek to evaluate whether the
outcomes were Obetter 6 t hsghatstpulaions wi se. Wha
involving OPC led unequivocally avoidance of price increases agréater

immediate prie reductions, refungdand sharing benefits for electricity customers

than would otherwise have occurred.
5. The nature and distribution of benefits to customers
5.1 The method of rate reduction

Did all classes of customer derigemparabldenefits fromhese rate reductions and
refunds? Holburn and Spill€2002) found evidence that participation of consumer
advocates tended to lead to lower allowed rates of return but also to relatively lower
industrial rates: in other words, industrial consumers tetwlbdnefit more than
residential consumers. Is there evidence of thttafrloridaelectricity secta?

As it happens, the very first electricity stipulatiéfPC 1986 touched on this point.

OPC and FPC agreed to let FPSC decide how to implemertb4ne &edit. Staff

proposed to allocate it among rate classes in the same way as the revenue requirement
was determined in the last cost of service study, and for ease of administration they
proposed to use base revenue instead of rate base. FPSC conihagrites slightly
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favoured Interruptible users but that this was not unfair $hese users had been
slightly disadvantaged in the previous decision

5.2 Demand versus energy basis

Later stipulationglid not leave it td~-PSCstaff, butinsteadspecifed the method of

rate reductionio be usedStaff expressed concern on at least four occasions that the
method agreed was more favourable to large industrial users than to smaller users.
The first such case explains the concern.

TECO 1996 provided, inte alia, for a ondime refund of $25m. Staff were split on

the proposal. The following was one of the objections of alternative staff:
AAlternative staff has serious concerns about t
refunds. The stipulationrpvides for both the initial $25 million and subsequent refunds to be
refunded on an energy basis, rather than on a demarsd Applying a refund factor tovh
usage results in large industrial (especially-fiom) customers receiving a greater share of
the refund than merited based on the cost allocations underlying the rates which generated the
overearnings. é Allocation of the refund on a
costs were allocated in setting base ratés.

FPSC nonetheless @aoved this stipulation, citing the views of primary staff which
did not mention this issue.

Appendix3 summarises the othstipulationsthat embodied a similar approach and
engendered similar concern by stafft showsthaF PS C6s previsdaus pract.i
relate norenergy rates to allocated cost, and to increase and reduce rates on a
maximum demand basis. There seems little doubt that, in the absence of the
stipulations, FPSC would have continued that practice. It would periodically have
reset ratesotreflect allocated costs more closely, and would not have introduced rate
reductions on an energy basis. The stipulations therefore changed the allocation of
rate reductions, in favour of the larger industrial users. This change started with
TECO in 1996nd was extended to FPL and GPC in 1999. It was effectively
maintained at FPL (and perhaps FPC) in 2002 by athedsoard reductions in lieu

of revising the rate structure.

Appendix 3 also shows thaia$f sometimes sought guantify the impact of

different method for allocating rateductionslin the first caséheir conjectureseem

in retrospectto have overestimated the extent of the transfer between rate classes. In
a later caseHPL 1999 amore consideredalculation estimatethat a derandbased

2n Us i asegrevénue, rather than rate base, as the allocator does give the Interruptible class a higher
percentage of the refund (2.28% rather than 1.52%). But since their rate of return was left above the

system rate of return i isartds@ableccquesh Mhe Goaverkedsdrte r at e c a
for the General Service Large Demand class, but again, their rate of return was left below the system
average in the Companydés | ast rate case. 0

BAl ternative staff cont i nheeadningsbrfanénergyibasis, it eopldbepr i at e
argued that it is appropriate to allocate the cost of oflew generating unitin energy as well. / In

addition, there is an inherent unfairness in giving a smaller share of the refund resulting from over

recvery of base rate costs to the customers who will likely be asked to shoulder the bulk of any

stranded generation costs in a competitive environment. Large customers are likely to have the most
opportunities to utilise alternative electric suppliers,and, a r esul t , Astrando utilit
bulk of stranded costs will be production related, any refund of base rates should be made on a demand
basis to mitigate the impact of -19,tMeneoraddend Caseo st s. 0 Al
Badground, 18 April 1996, TECO 1996a.
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reduction would imply a 10% greater reduction for restdhl customers than an
energybased reduction.

Table 4 shows the refunds and rate reductions in cases where the energy basis was
involved. It calculates the residential share by referémtige residential share of
total energy consumed, which varies from 45% to 56% depending on the utility

Table 4 Refunds to residential customers on energy rather than demand basis

Company Year Total Residential  Total Residential
Refunds refunds Reductions reductions
$m $m $m $m

TECO 199 25

4 1996 25

fi 2000 13 +6.3

Total 69.3 X 48% = 33
GPC 1999 10 X 45% = 4.5
FPL 1999 217.8 X 56% =122 350 X 56% = 196
2002 250 X 56% = 140
Total $155m $340.5m
Posibleredistribution $15.5m $34.1m

(= Total x10%)
Source: Table 2 above

In total, residential customers received -binee refunds of about $155m and
Opermanent 6 rate reductions of $340m. On
the latest avéable, residential customers in Florida would have received additional
refunds of about $15.5m and additional rate reductions of about $34m if the

conventional demand basis had been used instead. If rate reductions are assumed to
last three years, the tbtaalue of theredistributionin question is about $118m.

An obvious question is whether residential customers were better or worse off as a
result of the stipulations entered into by the OPC. The above calculation suggests that
answer depends on whethlee refunds and rate reductions were more or less than 10
per cent higher than they would otherwise have been. The analysis in the previous
section suggests that they were muunbre than 10 per cent higher, not least because

an estimated three quarterstioé refunds and reductions migitherwise not have

occurral at all On this basis, commercial industrial customers gained particularly

from stipulations involvinghe OPC, but residential customers too were better off
despite the change in method

Thesecalculations do not attempt to estimate whether earlier rate reductions might
necessitate rate incresslater. On the other hand, neittlerthey estimate the longer
term benefits of any efficiency incentives associated with (e.g.) the fixed prices and
use of revenue sharingfficiency benefits areeldommentioned by staff or in FPSC

2 TECO 2000mplemenedthe two earlier stipulationSECO 1996a,b. Iconfirmed further refunds for
1997 and 1998 &13m and a refund for 1999 that was latgreedat $6.3m
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orders, althougbomeFPSC decisions include a couple of brief references to
acknowkdge this aspeét Such incentives to greater efficiency could be quite
substantial, antmply additional benefits to both investors and customers.

5.3 Method of cost allocation

A case that was eventually litigated (GPC 2@02ket 01094Psheds further light on

the distribution of benefits because it involved a partial stipulation thatcteg on

this issueThe utility had requested a rate increase. Two representatives of large users
- (Federal Executive Agenci€BEA) and Florida Industrial Power Users Group
(FIPUG)- agreed a partial stipulation with GPC on certain cost of serviceated r

design issuefn which OPC took no positionAs part of that stipulation, the two
consumer partieagreed to withdraw from involvement in the rstipulated issues
concerning the level of rates. GPC argued that this would streamline remaining
proceethgs.

FPSC chairman noted a concern that AThe pr
creating an allocation methodology that puts a burden on, that could put a burden on,

the residential consumer V'Swfsargsedthizhe | ar ge |
proposed methodology would be inappropriate and inconsistent with FPSC practice

as wellasan additional burden on residential consumé&reparties removed the

controversial elements from the partial stipulatiBRSCaccepted the stipulatipand

separatelyound againstheseelements

In this particular case, there was a potential for a stipulation to act against the interests
of residential customer3he stipulatiorwas agreed by larger users and OPC took no
position. In the event, there was such detriment becauBESC rejectethat aspect

The prospect dFPSC rejectiorseems to have led the parties to withdraw that element
of the stipulation.

It is worth remarking thatooking at the picture as a whotbke rate reductions and
refundsnegotiated by the OPC considerably outweigh the costs of running that

organisationA rough calculation suggests these benefigsabout two orders of

magnitude greatghan thecost’l n addi t i on, présBrmablghawamg u ment s
impactin litigated @ses where it does not sign a stipulation.

% n the telephone casouthern Belll988(docket 871401), FPSC set rates to produce a 13.2% ROE.

Instead of the traditionally allowed range of ROE plus or minus one percent, it set a floor at 11.5%, and

the sharing threshold at 14% Ato encour e Sout her
foll owing primary staff recommendati on, FPSC said
to be more cost efficient since it can retain a significant portion of any increased earnings. In recent

years the Commission has promoted various foimso ncent i ve regul ation. o Order
% GPC 2002, Prehearing conference 15 February 2002, p. 14. The stipulation calculates that 79.2% of

the revenue increase would be allocated to residential service compared to 73.5% in the revenue

increase approved in 20.

" Looking only at the electricity sector, assume that the rate reductions of $1 bn over the last 20 years

(see Table 2) last on average for 3 years and that about half of that reduction accrues to the residential

sector. This makes an average reduatibabout ($1bn x 3 x ¥2 )/20 = $75m per year. (The actual

proportion of residential benefits may be slightly lower than one half but against this arf one

refunds of $140m not included here.) The annual budget of OPC is about $2.5m. Assume about two

thirds of this budget pertains to the electricity sector, that is about $1.5m. (This is roughly the
proportion of total stipulated rate reductions accr
budget is thus of the order of 2 per cent (=1.5m/75nt)e@electricity rate reductions it has negotiated

n
fi
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6. Benefits to utilities, and how rate reductions are achieved
6.1 Gains from trade

The utilities, OPC and other parties all agree to stipulationssfentialljthe same
reason: they believe they caagotiatemore from the stipulation timathe full FPSC
hearing process would delivedVe have seen that the OPC and electricity consumers
typically get bigger anearlierrate reductions and refunds than the FPSC would
otherwise bable orprepared to conced®anymight not have happened at &t

why do utilities agree to such large rate reductions and refunds when apparently the
FPSC would not be prepared to order théitiat benefit do utilities derive from
stipulations?®

There seem to be two main avenuescfeating benefits to utilitie©ne possibility is

that the OPC and other parties can offer concessions to the utility that are within their
own control but beyahthe remit of the FPSC. The othgssibility is that the OPC

and other parties are willitg make concessions that FPSC is ableubwilling or
unlikely to make. In both cases, however, thererisgalatoryconstraint. OPC, the

utility and the other parties can only propose a stipulation to the FPSC, they cannot
commit the commission. The aed stipulation package therefore has to be

acceptable to the commission as well as to the parties.

6.2 Concessionsutside the remit of the FPSC

Just as the parties cannot commit FPSC, so too FPSC decigiorot commit or

bind the parties. It is thefore open to the neutility parties either to support or to
oppose the utility in subsequent actions, either before the FPSC or in other fora. This
can be important to both parties. Commitments by the parties to act or not to act in a
specified way areomething that the parties can deliver that the FPSC cannot.

Thus, the parties typically commit not to undermine the agreement by laterZction.
This is particularly important if the agreement covers a substantial period of time, as
in the case of pricadezes and incentive agreements. It is normally beyond the power
of a regulatory commission to preclude a utility from making a request to increase
rates, or a consumer group from requesting a rate review or decrease. An example is

for residential customers. It was argued above that OPC stipulations have led to rate reductions much
more than 10 per cent higher than they otherwise would have been (probably an order of magnitude
highe).

% Larry Kaufmannremarks h at i d vasyoruascase loy wase basis depending on what is most
important to the companies and what are they willing to fightfot 6 s not al ways t he
initial rate change, it could be a reasonable pdbcystranded cost recovery, future treatment of

pollution control obligations, getting a muitear stayout period etc.Everything is often on the table

and the process is by nature not mechamical, s
(personal communication 29 December 2006)

#E.g. in the FPC 1986 stipulation, which agreed a $54m refund for 1987, OPC undertook not to
initiate or support any action to reduce FPCO6s
support any action timcrease its 1987 revenues.
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the commitment in the pheering three year incentive agreemeritit. 1999

Later example(FPL 2005andPEF 2005 arethe commitmens not to appeal (and/or

the withdrawal of existing appeals) agains:
recovery of storm damage costs.

Paties sometimes agree to withdraw opposition in another forum. For example,

FPC 1997ban intervening Senator agreed to withdraw his complaints in the Supreme
Court® In FPL 1999the utility agreed to cap accruals for nuclear decommissioning
and fossil smantlement at previously authorised levels, and FIPUG and CER agreed
to withdraw their protests on this issueTIBCO 2000the settlement agreed to a

refund of $13m fias soon as practicable aft.
and noRappealabe 6, and al so provided that AFI PUG
Di smi ssal of the Appeal in FIPUG v FPSCoO0 a

previously challenged these orders.
6.3 An example from the telephone sector

An earlierexample from the telepherrather than electricity sector further illustsate
this point. In June 1992 Centel filed to request a permanent rate increase of $17.9m
with an interim increase of $9.1m. In September 1992 FPSC approved an interim
increase of $4.6m, effective immediateieanwhile, Centel had announced a merger
with Sprint (the owner of United Telephone Company of Florida). OPC filed motions
to dismiss or delay the rate hearing. During the final hearing on the docket in
December 1992, the parties reached a stipulatddreent. Centel agreed to reduce

its rates and make a refund for the forthcoming 18 months for its earnings in excess of
12.0% ROE, maintaining its recenidythorised ROE for other purposes at 12.5%.
This stipulation corresponded to a permanent rateaseref $3.5m rather than the
interim $4.6m. Since the agreed rate increase was $1.1m less than the approved
interim rate increase, OPC and the parties could (and did) announce it as a rate
reduction.

This was obviously attractive to OPC, but why would €kagree to accept $1.1m

less revenue than the Commission had already approved? Part of the explanation is
that the revenue reduction would have less adverse impact on the merged company
than on Centel alone. But additional features of the stipulatioa that it was

contingent on the approval of the merger by Centel shareowners, that the

Commi ssionds approval of the stipulation e
resolve any issues raised in the docket except those in the stipulation, and that the
parties undertook to support the acceptance of the stipulation by the Commission. The
net effect of these conditions was presumably to withdraw any substantive or
procedural objection to the merger by OPC and, if accepted, by FPSC as well. The
company evidntly judged that this was worth $1.1m.

®¥HROPC, FIPUG and the Coalition [for Equitable Rates

additional reduction in FPL6s base rates and charge
increase initsbaseratesd charges é [for] three years. o Similar
PEF 2005.

ADi smissal of impending |itigation. This section p

Senator Charlie Crist shall promptly take all appropriate steps aradl fdppropriate pleadings to
effectuate a dismissal of his complaints pending before the Sixth Judicial Circuit and the Supreme
Court of Florida.o FPC 1997, p. 7.
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7. Accounting policy

|l ndependently of the stipulations, FPSCb6s

was evolving, including in the direction of greater flexibilBuring the 1990s,
particularly from about 1989 FPSC policy was to apply excess earnings to faster
depreciation of regulatory assets in order to avoid potentially stranded costs in the
event of deregulation and competition. This was ditra to the utilities too: it
reducedhe risk of stranding,ral put them in a stronger financial position if
deregulation did not occur. FPSC recognised that the discretion to apply excess
earnings in this wayather than in the form of refunds or rate reductioos|d
therefore be an incentive to efficiency oe thart of the utility.

Not surprisingly, perhaps, this Buis not
had to offer at least comparable flexibility and incentives to the utilities in order to
secure their agreement. Over the years, stipulatiores dften prescribed accounting

policy for the utilities, notably with respeto depreciation and reserves, which i

many cases have been less onerous, or allowed greater flexibility to the utility, than

FPSC6s rather cons er v altatedrefunds @tefieezgsor T hi s

reductions that would otherwise not have been possible.

Appendix4 sets out the provisions of the stipulations with respect to these accounting
policy issuesThis sectiorsummariseshe main featureandnotesthe views

expressed by staff and othardich are often a useful guide to where the stipulations
departed from established policy.

7.1 The main cases

FPC 1986specified that the $54m refund was demamdinter alia, on deferring the

F P S Caprescriptionof PC6s depreciation rates that
necessitated a rate increase. This does not seem to have caused a problem with staff,
perhaps since FPSC had not yet taken a final view on the nature of the represcription.

GPC 1998 provided that the utily would use an alternative straighte method

instead o P S C 0 s ly determieaaiismantlement policyThis woulddefer the

amount of the dismantlement accrlRdimary staff recommerd against this

because of integenerational inequities and besatt precluded proper debate af

generic issueAlternative staff noted the benefits of avoiding the present rate increase
and oflower futurerates Pi cki ng up the Commi ssionos

stipulation,thead vi sed AAIl t ho u guatioawilbdpferi on of t he

implementation of the dismantlement accrual increase found appropriate by the
Commission in Order No. 24741, we believe that a bird in the hand is worth two in
the bush. o

FPSChada ppr oved TE €t@Ouesa rgductom dassaahbrised ROE to
build up its storm damage accrula.contrast TECO 1996 applied the overearnings

OoP

mi

phr
St

to a refundAlternative staff was concernédh at Aot her opportuniti es
regul atory assets, mitigate puadoenti al O6str .
bal ance sheet concerns will be foregoneo.
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FPC 1997bfacilitated a four year rate freeze by suspending accruals to the fossil
dismantlement reserve for four years. It also provided discretion to amortize
regulatory assets.

During the mid1990s FP& had approved FPL plans for writing off nearly $1 bn of

regulatory assets, and in 1998 approved a continuation oOfRiS.objectedhatrithe

time has now come for t he Asanseénsoher s t o sha
facilitating a $350m reduction irelse rated=PL 1999capped accruals for nuclear
decommissioning and fossil dismantlement at previous authorised le\aéo

authorized FPL to record amortization up to $100m per year to reduce nuclear and/or

fossil plant in service, in addition to noairdepreciationThis latter discretion was

presumably attractive to the utility, but anathema to staff. Accelerated depreciation

was finot the writing off of a perceived hi
acceptable. Instead,would mean that depciation, and the resultant rate base,

would reflect the vari abiwasawplatorfofthene ¢ omp al
Amatching principled, of matching capital |
service life.

In response to concerns aboatrengs and ROE, GPC proposed an earnings sharing
incentive plan thatinter alia, devote@0%of excess earninge writing off certain
regulatory assets and increasageserve FPSCapproved an alternative plan
proposed by staff, which involved a highmoportion to writing off asset&PC
1999provided for an immediate rate reduction for custom@RC was given

discretion rather than a requiremems, write off the regulatory assets and increase
thereserveThis did not attract adverse comment frstaff.

Two contemporaneous stipulatiof$L 2002andFPC 2002embodied significant

rate reductions of $250m asd25m, respectively. In both cases, half of this was
effectively funded byannualreductions in depreciation of $125m and $62.5m,
respectivel.>> FPL had discretion to reduce depreciation up to that amount; FPC had
discretion to reverse all or part of the $62.5m reductiaddiscretion to accelerate
amortization of certain regulatory assetsd accruals for nuclear decommissioning
and fossildismantlement were suspended. Instead of increasing the accuzdl for
storm damage reserdePL agreed to petition for recovery of storm costs in the event
there were insufficient funds intheresetvee r haps i n view of FPSCO6s
the previos stipulation FPL 1999, staff this time expressed no concern about the
discretionary element of depreciation.

Three years later, the new challenge was to address requested rate increases of $430m

and $206m respectively, particularly given that the Attery Gener al 6 s Of f i c e
indicated a strong preference for no rate increddesstipulationschieved thidy

suspending storm damage accr@add meeting future storm costs by surcharge or

securitisation; suspending nuclear decommissioning and fossibdilement

accrualsrontinuing the ability to reduce depreciatemd to accelerate amortization

and providing for certain future costs to be recovered as prudently incurred instead of

by base rate increas@iere was no adverse comment from staff.

32n the accounts, this was achieved by recording the normal approved level of deprebiation,
recording a negative depreciation expense that effectively reduced the normal level of depreciation,
though not to the point of effectively writing up rather than writing down the value of assets.
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